
	Assessment against Reasons for Refusal of DA2018/01351 - Notice of Determination 13 December 2022

	Reason for Refusal
	Applicant Comment
	CN Comment

	1
	The development is not generally consistent with the terms of the approval of the concept plan (MP10_0090) dated 6 August 2013. [Clause 3B(2)(d) in Schedule 2 
'Transferred transitional arrangements on repeal of Part 3A – former Schedule 6A to the 
Act' of Environmental Planning and Assessment (Savings, Transitional and Other 
Provisions) Regulation 2017].
	This does not appear to be a standalone ground of refusal and we expect that the claimed inconsistency comes from the alleged nonsatisfaction of the FEARs specifically referred to in reasons 2 and 15.
	Satisfactory.

The proposal is now considered to be generally consistent with the terms of the Concept Plan as detailed throughout the report.

	2
	The development does not satisfy the requirements of FEAR 1.31.
	a) FEAR 1.31 

The first development application for subdivision within each stage of the proposed development is to include a revised traffic and transport impact assessment prepared in consultation with Transport for NSW and the relevant council(s). Each traffic assessment must include: 
• Details of traffic generation and distribution from all land uses proposed within that stage including retail, sporting facilities and education facilities. 
• Intersection analysis and micro-simulation modelling to determine the impact of the proposal on the existing regional and local road network. 
• Proposed timing for upgrades of key intersections, in particular Newcastle Link Road / Woodford Street / Cameron Park Drive and Newcastle Link Road / Minmi Road in accordance with RMS requirements. 
• Details of any proposed upgrades to the road network, including timing and funding arrangements, to accommodate the proposed development. This is to include identification of suitable pedestrian and cycle links across Minmi Road and Newcastle Link Road. 

b) FEAR 1.31 has been satisfied with two reports, one dealing with the local road network for Council, and the other being the February 2021 Modelling Report. 

c) The February 2021 Modelling Report is a traffic impact assessment that complies 
with the requirements of FEAR 1.31, because: 
i) It has been prepared in consultation with TfNSW; 
ii) It contains details of traffic generation and distribution from all land uses (Section 5); 
iii) It is supported by intersection analysis and microsimulation modelling, with the base model having been previously agreed with TfNSW (Section 2); 
iv) The report outlines the proposed timing for upgrades of key intersections (Section 6.2.1 and 6.2.2). Any upgrade works on the Newcastle Link Road, for which TfNSW (formerly RMS) is the roads authority, will be undertaken in accordance with the requirements of TfNSW; 
v) It outlines details of the proposed upgrades to the road network to accommodate the development, including timing and funding arrangements and identifies suitable pedestrian and cycle links across Minmi Road / Newcastle Link Road (Section 6.9 and Section 6.10).
	Satisfactory.

TfNSW have supported the proposal subject to a range of road upgrades. Refer to Section 6.1 of the report.

	3
	The development fails to demonstrate that the safety, efficiency and ongoing operation of the classified road will not be adversely affected by the development as a result of the design of the vehicular access to the land or the nature, volume or frequency of vehicles using the classified road to gain access to the land. [Section 4.15(1)(a)(i) Environmental 
Planning and Assessment Act 1979].
	a) This reason for refusal appears to refer to clause 2.119 of State Environmental Planning Policy (Transport and Infrastructure) 2021. 
b) The design of vehicular access to the land has never been an issue, so we anticipate that this complaint relates to traffic impacts of the development on Newcastle Link Road, as this is the only classified road that would be used to gain access to the 
development. 
c) The application proposed two alternative ways of ensuring that the safety, efficiency 
and ongoing operation of the classified road (and broader regional road network) will 
not be adversely impacted by the development, which were: 
i) a condition of development consent requiring the staged carrying out of road 
works by applicant, to mitigate the impact of the development on the regional road network to ensure that it has no net adverse impact; or 
ii) a condition of development consent which would mean that no additional traffic from the development would be added to Newcastle Link Road until a set of road upgrades, as agreed with TfNSW, had been implemented.  TfNSW has  confirmed, on multiple occasions, that it is satisfied that the traffic impacts of the 
development on the classified road, and broader regional road network, will be  acceptable subject to those agreed mitigation works.  These works would  improve the capacity of the existing road network, and both remedy existing  capacity issues and also provide additional capacity for the development. 
d) There was never any suggestion that the development should proceed with no improvements to the regional road network. 
e) TfNSW has now confirmed its satisfaction with the development, subject to recommended conditions of development consent and the existing State VPA being amended in accordance with the offer made by the Applicant.
	Satisfactory

Refer to Section 6.1 of report. TfNSW now support the proposal subject to condition road network upgrades.

	4
	The development is contrary to the public interest as it has not been demonstrated that there will be no impacts on traffic safety, efficiency or ongoing operation of the classified or wider regional road network or that any impacts can be appropriately mitigated to the satisfaction of Transport for NSW. [Section 4.15(1)(e) Environmental Planning and 
Assessment Act 1979].
	a) This reason for refusal is essentially the same as reason 3 but invokes the public interest and suggests that TfNSW satisfaction is a prerequisite to the grant of consent. 
b) TfNSW satisfaction is not a prerequisite to the grant of consent. Clause 2.119 requires the consent authority to be satisfied, not TfNSW. 
c) In any event, TfNSW has now confirmed its satisfaction with the development.
	Satisfactory

Refer to Section 6.1 of report. While it is agreed that TfNSW concurrence is not necessarily required for the granting of consent, a road authority consent is required pursuant to s139 of the Roads Act. Regardless TfNSW have now supported the proposal subject to a recommended range of road upgrades.

	5
	The application does not include sufficient information to demonstrate the impact on the natural or built environment resulting from works associated with any road upgrades to 
mitigate the impacts of the development on traffic safety, efficiency or ongoing operation of the classified or wider regional road network. [Section 4.15(1)(b) Environmental Planning and Assessment Act 1979].
	a) We understand that this relates to off-site works associated with the development application which has been a particular issue since the Land and Environment Court decision in the case of Ballina Shire Council v Palm Lake Works Pty Ltd [2020] NSWLEC 41 (Palm Lake Works). 
b) We addressed this issue, in detail, in our June 2022 response to Council’s request for information, and this issue is now addressed at section 5.21 of the Statement of Environmental Effects (SEE). 
c) We have never received any feedback from the Council or the Panel explaining if/why they disagreed with our position in relation to this issue. 
d) In summary, the Palm Lake Works case expressed the issue too broadly, and the Chief Judge took the opportunity, in the more recent case of Mullaley Gas and Pipeline Accord v Santos NSW (Eastern) Pty Ltd [2021] NSWLEC 110 (the Santos case), to refine and confine the circumstances in which these impacts need to be 
considered in the determination of a DA. 
e) In the Palm Lake Works case there were specific known works in a specific known location would inevitably have to be carried out as a consequence of the development being approved (notwithstanding the fact that those works would be the subject of a future approval).  In these circumstances, the Chief Judge found that the 
environmental impact of those works should be considered as though they were an 
impact of the development itself. 
f) We are of the view that the clarifications provided in the Santos case confirm that it is 
only when: 
i) There is a high degree of certainty about the nature and location of the other 
works, and 
ii) Those works are necessitated by the development, and  
iii) Those works are works wholly within the control of the applicant, that the impact of these works become a likely impact of the development itself, which need to be considered under section 4.15(1)(b) of the EP&A Act. 
g) The future road works that may be undertaken by the Applicant are in the order of 10 years away and may be subject to change.  There is insufficient certainty at this time to necessitate a detailed assessment of these works as though they form part of the development for which consent is sought.  However, in order to provide some comfort that these works would be able to be carried out in the future without significant environmental impacts, an environmental assessment of these works is contained at 5.21.2 of the SEE and Appendices AV, AW, AX, and BI of the SEE.
	Satisfactory

Refer to Section 6.3 of report. 

It is considered that there is a reasonable degree of certainty of required road upgrades when having regards to the advice of TfNSW of 5 December 2024, noting that further detailed modelling may be required at the time.

While the applicant felt that detailed assessment was unnecessary they have nonetheless provided additional information to reasonable assess likely impacts in relation to road noise and biodiversity. This information has been reviewed and it is considered that the off-site works would be unlikely to result in unreasonable impacts, noting that more detailed environmental assessment would need to occur at the time the upgrades were proposed.

	6
	The application does not contain sufficient information to consider the provisions of Clause 2.122 of State Environmental Planning Policy (Transport and Infrastructure) 2021.
	a) Clause 2.122 of the SEPP applies to traffic generating development and requires a consent authority to give notice of such development to TfNSW, and to consider any submission received from TfNSW.  Apart from this, the only relevant provision of clause 2.122 is the requirement for the consent authority, before determining a 
development application for traffic generating development, to take into consideration:
i) The accessibility of the site concerned, including: 
(1) The efficiency of movement of people and freight to and from the site and the 
extent of multi-purpose trips, and 
(2) The potential to minimise the need for travel by car and to maximise movement of freight in containers or bulk freight by rail, and 
ii) Any potential traffic safety, road congestion or parking implications of the 
development. 

b) The movement of freight is not relevant to this application.  The efficiency of movement of people to and from the site, the extent of multipurpose trips, as well as active and public transport, are all dealt with in both the Traffic Impact Assessment by Intersect Traffic dated September 2020 (for local traffic) and the February 2021 Modelling Report. 
c) The traffic safety, road congestion or parking implications are also dealt with in these 
reports, and the SEE.
	Satisfactory

Refer to Section 6.1 of the report. The final advice from TfNSW dated 5 December 2023, provides specific required road upgrades. Appropriate triggers have been included to provide certainty that upgrades would be in place to support the development at that stage.

	7
	The application does not include a sufficient basis for considering whether public interests in the allocation and timing of costs of future regional network upgrades are addressed in relation to this development.
	It is unclear why the Panel thought that this was a matter for its consideration.  Clearly the Panel has no power to make any decision in relation to the allocation and timing of costs of future regional network upgrades as part of determining this DA.  This is simply beyond the scope of the DA process and addressing the public interests in the allocation and timing of costs of future regional road network upgrades is not something that can sensibly be required of a developer. In any event, we note that TfNSW is now satisfied that the impacts of the development on the regional road network can be appropriately mitigated.
	Satisfactory

Refer to Section 6.1 of the report. The final advice from TfNSW dated 5 December 2023, provides specific required road upgrades. Appropriate triggers have been included to provide certainty that upgrades would be in place to support the development at that stage.

	8
	The development fails to comply with the requirements of Clause 5.21 'Flood Planning' of the Newcastle Local Environmental Plan 2012. [Section 4.15(1)(a)(i) Environmental 
Planning and Assessment Act 1979].
	a) This clause of the LEP was only inserted into the LEP on 14 July 2021 as part of a State-wide amendment to the Standard Instrument.  
b) Although it was not specifically addressed in the amended DA documents, as they were drafted before this clause existed, the development does satisfy this provision. 
c) The clause is now specifically addressed in the updated SEE (Section 4.3.4) and the Supplementary Flood Assessment Report (Section 7) dated March 2023 and the Floodplain Management Plan (Section 4) dated March 2023. The documents are attached as Appendices AO and AP of the SEE.  
	Satisfactory

Refer Section 6.7 of the report for detailed discussion and also Section 4.4 Environmental Planning Instruments under LEP controls table.

	9
	The development is not in the public interest having regard to the modelled future flood impacts and resulting overtopping of proposed public roads in Stages 37, 39 and 40 and the associated risks to the public during flood events. [Section 4.15(1)(e) Environmental Planning and Assessment Act 1979].
	Amendments have been made to the Concept Engineering Design which eliminate the risk of overtopping of public roads.  These are addressed in detail in the Supplementary Flood Assessment Report (Section 6.5) dated March 2023 and the Floodplain Management Plan (Section 4) dated March 2023. The documents are attached as Appendices AO and AP of the SEE.
	Satisfactory

Refer to Section 6.7 of the report. Risk posed by road overtopping is considered acceptable due to very rare occurrence and impacts on other land acceptable.

	10
	The application has not provided sufficient information to determine that the risk of mine subsidence can be eliminated or mitigated to the requirements of Subsidence Advisory NSW and the impact on the natural and built environment of any works required to meet the requirements of Subsidence Advisory NSW have not been adequately demonstrated. [Section 4.15(1)(b) Environmental Planning and Assessment Act 1979].
	a) This would be a requirement if the development was integrated.  However, it is not.  
b) Winten will need an approval from Subsidence Advisory under section 22 of the Coal Mine Subsidence Compensation Act 2017 before it can undertake the subdivision. However, as the development is not integrated, GTAs are not required from Subsidence Advisory. 
c) While we appreciate that the consent authority must have a level of comfort that the risk of mine subsidence will be able to be appropriately mitigated, in order to be satisfied that the land is suitable for the proposed development, we believe that the Panel erred in insisting that detailed approval of subsidence works must occur now, prior to approval of the DA, when FEAR 1.30 clearly requires detailed approval to 
occur at a later stage after the grant of development consent.   
d) In any event, Subsidence Advisory has now issued approval for the development under section 22 of the Coal Mine Subsidence Compensation Act 2017, which is included as Appendix AS of the SEE.
	Satisfactory, subject to conditions.

Refer to Section 6.5 of the report. SANSW support the proposal subject to conditions.

	11
	The application has not provided sufficient information to demonstrate that there will be no significant adverse impacts on sensitive noise receivers in regard to road traffic noise or sufficient details provided on how any proposed mitigation measures are to be implemented. [Section 4.15(1)(b) Environmental Planning and Assessment Act 1979].
	a) The road traffic noise assessment dated 14 March 2022 assumed that all southern development-related traffic would access the development from Woodford Street, with no traffic utilising Minmi Boulevard.  As Minmi Boulevard will be the primary collector road to access Link Road North, this assumption required correction.  
b) An updated Road Traffic Noise Assessment has been provided with the review application, which confirms that the development will not cause any unacceptable road traffic noise impact on any existing residences. Refer to Appendix AT to the 
SEE.
	Satisfactory, subject to conditions requiring restriction on future lots to alert owners of acoustic requirements.

Refer to Section 6.2 of the report.

	12
	The development is not in the public interest having regard to the proposed twin pipe stormwater drainage diversion of the western watercourse coming from under the M1  Motorway in the vicinity of Stage 37 due to the loss of continuous riparian corridor and the unreasonable financial burden placed on City of Newcastle associated with  maintenance of the proposed twin pipe stormwater drainage diversion. [Section 4.15(1)(e) Environmental Planning and Assessment Act 1979].
	Amendments have been made which delete the proposed twin pipe stormwater drainage diversion, which has been replaced with an open stormwater channel separating Stages 37 & 39 to replicate pre-development conditions. A supplementary Flood Assessment Report has been prepared by Martens to confirm that there are no adverse stormwater and flood outcomes as a result of the proposed changes. Refer to Appendix AO to the SEE.
	Satisfactory

Refer to Section 6.8 of report. The pipe diversion has been removed from the proposal in favour of a naturalised open channel.

	13
	The application does not contain sufficient information for an assessment of the biodiversity impacts of the proposed development required under saved provisions of the Environmental Planning and Assessment Act 1979 as provided by the Biodiversity Conservation (Savings and Transitional) Regulation 2017.
	a) We assume this relates to the listing of scrub turpentine after the lodgement of the 
DA. 
b) We understand that scrub turpentine went straight from no listing at all to being listed 
as critically endangered, due to the rapid decimation of the species by myrtle rust, 
which has no known prevention, treatment, or cure. 
c) Detailed ground surveys in relation to scrub turpentine have now been undertaken. There is only one scrub turpentine located on the site, and it will be retained as part 
of the development. 
d) A review of other recently listed/uplisted species has been undertaken and these species have also been addressed. Refer to Appendix AZ to the SEE. Discussed in Section 3.6 and 4.2.2 of SOEE.
	Satisfactory

Refer to Section 6.3 of the report and Section 4.4 Environmental Planning Instruments. Uplisted species since approval of Concept Plan have been appropriately considered. This has included Scrub Turpentine and also resurvey of Koala which has confirmed the site has not become core Koala Habitat since Concept Plan approval.

	14
	The presentation and height of proposed retaining walls at public interfaces has not been adequately documented.
	Additional information dealing with this issue has been included in the application for review. Refer to the updated Concept Engineering Plans and updated Landscape Plans, contained in Appendices C and F of the SEE.
	Satisfactory. Sufficient justification has been provided for proposed earthworks and adequate details of how this would be constructed. Interface with the LMCC DA could be adequately resolved through construction timing noting the LMCC DA is now approved.

Refer Section 6.6 of report.

	15
	There is insufficient information to understand the extent of earthworks and retaining walls on steeply sloping site and satisfy FEAR 1.14.
	FEAR 1.14 

Each development application for subdivision must demonstrate that: a. Lots on land with greater than 25% slope have an adequate area for a dwelling to be constructed on land which is not greater than 25% slope, and that vehicular access to the dwelling can be provided at a grade of not greater than 25%. 
b. All lots on land with slope greater than 20% are at least 1,000 square metres 
in area. Unless otherwise agreed to by the relevant council. 

Additional information has been provided to demonstrate satisfaction of this FEAR (refer to Appendix BB of the SEE). Discussed in Section 4.4.1 of SEE.
	Satisfactory. Sufficient justification has been provided for proposed earthworks and adequate details of how this would be constructed.


Refer Section 6.6 of report.
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